
RECONCEPTUALIZING TREATY CONSENT 
 

By 

Paul F. Diehl1 
 

 In his classic statement, James Brierly argued that international law arises from 

the consent of nations.2  With respect to whether a state consents to a treaty, the 

traditional conceptualization is a binary one: the state is either a party to the treaty or it is 

not.  The Vienna Convention on the Law of Treaties3 is reflective of this dichotomous 

classification, and the United Nations system for the deposit of ratification instruments is 

public affirmation of those who consent to the treaty and those who are not.  In the 

aggregate, the number of states that are party to a treaty is often used to gauge the breadth 

of acceptance of a given agreement or the norms embedded in it; much has been made of 

the fact that over 180 states are parties to the Nuclear Non-Proliferation Treaty (NPT)4 

while at the same time noting the number of nuclear capable states (e.g., India, Pakistan) 

who have not ratified the agreement.   

 There are obvious advantages to assessing treaty consent based on whether a 

given state or set of states are parties to the agreement.  As any young viewer of Sesame 

Street will recognize (“these go together and these are different”), there are strong 

elements of parsimony and clarity in such simple conceptualizations.  The transparent 

                                                 
1 Paul F. Diehl is Professor of Political Science and University “Distinguished Teacher/Scholar” at the 
University of Illinois at Urbana-Champaign.  The author would like to thank Charlotte Ku, Thomas 
Ginsburg, John King Gamble, and Xinyuan Dai for their comments and suggestions, and Delinda Swanson 
for editing and citation assistance. 
2 JAMES LESLIE BRIERLY, THE BASIS OF OBLIGATION IN INTERNATIONAL LAW AND OTHER PAPERS 11 (Sir 
Hersch Lauterpacht & C. H. M. Waldock, eds., Oxford at the Clarendon Press 1958).  
3 Vienna Convention on the Law of Treaties, May 23, 1969, 115 U.N.T.S. 331, reprinted in 8 I.L.M. 679 
(1969).  
4 Treaty on the Non-Proliferation of Nuclear Weapons, Mar. 5, 1970, 729 U.N.T.S. 169 (1968). 
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and generally formal consent involved in treaty ratification is also an advantage for 

policymakers and scholars alike in determining a state’s position on a given agreement.   

Despite these obvious benefits, there are some drawbacks and limitations to this 

simple conceptualization.  Generally, such a classification ignores the differences in legal 

obligations that may accrue to those within the broad consenting and non-consenting 

categories.  Furthermore, and perhaps more significantly, the dichotomous classification 

does not capture the degree of political support that a state might have for the treaty in 

question.  Whether a state is a party or not to a given treaty is, at best, only preliminary 

indicator of possible treaty acceptance and gives little indication of (1) how strongly it 

accepts that agreement, (2) how willing it is to comply with that agreement, and (3) how 

tolerant it will be of violations committed by others.  A state may be a party to a given 

agreement, but it may be a strong supporter of the agreement or a weak one.  It may also 

be more acceptant of certain provisions in the agreement than of others.  As noted below, 

a state that ratifies a treaty may place reservations on its acceptance such that portions of 

the treaty or its obligations vis-à-vis certain other parties are precluded.  Conversely, that 

a state is a not a party to a treaty does not necessarily indicate that the state’s government 

rejects the treaty in whole.  Instead, this may be a reflection that domestic political 

objections to some set of provisions within the agreement prevent it from being a party.  

Current binary conceptualizations lose these nuances and thereby ignore the tremendous 

variation within the categories of parties and non-parties. 

Whether a state is a party to an agreement is also not necessarily a good indicator 

of whether it will follow the precepts contained in it or not.  The willingness of the 
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United States to follow the provisions of the unratified SALT II agreement5 (at least until 

1986) is illustrative of one side of the coin.  That Iraq’s human rights policies did not 

improve (and probably worsened) after it accepted the International Covenant on Civil 

and Political Rights in 1971 demonstrates the reverse. 6  Oona Hathaway actually finds a 

negative association between treaty ratification and observance of some human rights 

practices.7  In general, one cannot always wait for a state to comply or not comply with 

an agreement to assess its support of a treaty.  Looking only at actual compliance 

behavior makes prediction impossible and such a post hoc approach may be too late for 

policymakers seeking an assessment of state policy.   

In other cases, some states have little “opportunity” to violate an agreement or 

not.  For example, many parties to the aforementioned NPT lack the technological 

capability to build nuclear weapons.  Other states are unlikely to exceed pollution or 

fishing limits when they engage in few activities of the sort covered by agreements to 

which they are parties.  In those cases, support for an agreement is largely symbolic and 

their support is instead important vis-à-vis their willingness to uphold the principles in 

the agreement and participate in sanctioning others who violate such principles. 

At the international system level, international “regimes” or global governance 

structures are composed of rules, norms, and institutions, many of which are formalized 

in treaties. 8  Successful operation of regimes depend not merely on how many states are 

                                                 
5 Treaty Between the United States of America and the Union of Soviet Socialist Republics on the 
Limitation of Strategic Offensive Arms, June 18, 1979, U.S.-U.S.S.R., reprinted in UNITED STATES ARMS 
CONTROL AND DISARMAMENT AGENCY, 7 ARMS CONTROL AND DISARMAMENT AGREEMENTS: TEXT AND 
HISTORIES OF NEGOTIATIONS 246 (1982).  
6 International Covenant on Civil and Political Rights, Dec. 19, 1966, 999 U.N.T.S. 172.  Iraq signed the 
treaty on February 18, 1969, but did not ratify it until January 25, 1971. 
7 Oona Hathaway, Do Human Rights Treaties Make a Difference? 111 Yale L. J. 1935 (2002). 
8 International regimes are conventionally defined as sets of explicit or implicit principles, norms, rules, 
and decision making procedures around which actor expectations converge in a given area of international 
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members, but also on the degree to which they (the regimes) are accepted by the 

international community.  Merely counting the number of states party to the agreements 

governing the regime will not necessarily reveal the degree of commitment present for 

the regime, and perhaps provides a misleading picture.  Indeed, W. Michael Reisman 

argues that even unperfected legal acts, such as unratified treaties, can influence the 

expectations and behavior of states.9  A more sophisticated view of how broadly and to 

what degree international rules are accepted is a prerequisite to addressing many of the 

questions about international law and international relations posed by Slaughter, 

Tulumello, and Wood.10 

If the traditional mode of classifying treaty consent is inadequate, what 

conceptualization might take its place?  To answer this, I turn to the concept of “fuzzy 

sets,” developed in the field of mathematics.11  Fuzzy sets begin with the notion that 

objects more or less correspond to a category; that is, membership in a category is a 

matter of degree rather than an absolute.  For example, rather than classifying a voter as a 

Democrat or Republican, a voter could be regarded as 75% Republican and 25% 

Democratic reflecting her particular mixture of split-ticket voting.  Applied to our 

concern, we should look at the degree to which a state consents to a treaty, rather than 

assume that all states that ratify agreements are equally acceptant of that agreement.  

                                                                                                                                                 
relations and which may help coordinate their behavior; the ocean regime, based largely on the Law of the 
Sea Treaty and the UN Conference on the Law of the Treaty, is a frequently cited example.  See ANDREAS 
HASENCLEVER, ET AL., THEORIES OF INTERNATIONAL REGIMES 8-9 (Cambridge 1997). 
9 W. Michael Reisman, Unratified Treaties and Other Unperfected Acts in International Law, 35, Vand. J. 
Transnat’l L. 729, 740 (2002).   
10 Anne-Marie Slaughter, Andrew S. Tulumello, and Stepan Wood, International Law and International 
Relations Theory: A New Generation of Interdisciplinary Scholarship, 92 Am. J. Int’l L. 367 (1998). 
11 GEORGE J. KLIR & B. YUAN, FUZZY SETS AND FUZZY LOGICS: THEORY AND APPLICATIONS (Patti 
Guerrieri, ed., Prentice Hall 1995).  For applications to social science problems, see CHARLES RAGIN, 
FUZZY SET SOCIAL SCIENCE (University of Chicago Press 2000). 
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Similarly, there is variation within the broad category of non-parties, with some states 

exhibiting various degrees of consent.   

There is little doubt that the ratification of a treaty by a state is a significant 

indicator of consent by that state; indeed, this is the traditional standard and I do not wish 

to eliminate this aspect.  There are, however, other points on the continuum between 

ratification and non-ratification.  With the idea that states can vary in their consent to an 

agreement (the degree of fuzziness, if you will), one looks to the factors that define its 

degree of consent.  In the following three sections, I offer a series of considerations 

designed to suggest possible differences across states. 

 

Methods and Breadth of Consent: A First Cut 

 One place to begin the reconceptualization of treaty acceptance is with other 

forms of acceptance that engender legal rights and obligations.  Accession is the process 

by which a state subsequently binds itself to a treaty, after a negotiation and ratification 

process in which it did not participate.  For example, a number of states (e.g., Denmark, 

Canada) joined the Antarctic Treaty12 by accession, even though they were not original 

members.  This type of treaty adherence is permitted so as to promote broader principles, 

and in theory, universalism within international law; it also limits future negotiation costs 

with respect to including new parties in the agreement.   

Legally, those states that accede to a treaty have the same rights and obligations 

as those who were part of the original negotiating process and then ratified the 

agreement.  It is not immediately obvious that acceding states are less supportive of a 

                                                 
12 The Antarctic Treaty, Dec. 1, 1959, 402 U.N.T.S. 71.  Denmark acceded to the treaty on May 20, 1965, 
and Canada acceded on May 4, 1988. 
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treaty than ratifying states.  Indeed, as in the case of China joining the World Trade 

Organization (WTO), some acceding states pay significant costs to become part of a 

treaty regime.13  Yet, it is conceivable that accession may be suggestive of less consent 

than original treaty ratification.  Much depends on the reasons for a state not being an 

original participant.  Of course, some states might not have been in existence at the time 

of the original treaty, and therefore their accession is merely a function of not having the 

legal capacity to commit to the agreement rather than some indication of reluctance to 

participate.  Thus, East Timor, newly independent in 2002, will undoubtedly accede to 

many extant treaties.  Some states may also have been excluded from the treaty making 

process, for any number of political or economic reasons.  For example, some recent 

additions to the NATO membership (e.g., Czech Republic, Hungary) were states that 

were considered enemy states from the time of NATO’s founding and through most its 

history.  Exclusion has become less common over time as international organizations and 

multilateral forums are now the preferred mechanisms for negotiating significant 

international agreements.14  Yet states may not have participated in the original treaty 

formation process because they objected to the goals of the exercise or opposed some of 

the likely treaty provisions.  In those circumstances, the state clearly did not originally 

support the treaty.  A subsequent “change of heart” in becoming party to a treaty may 

indicate that such provisions are now minimally acceptable, but it may still object to parts 

of the agreement and may only choose to become a party in order to enjoy certain 

benefits.   

                                                 
13 China acceded to the Marrakesh Agreement Establishing the World Trade Organization on December 11, 
2001.  Information regarding the terms under which the accession was accepted can be found at 
http://www.wto.org/english/thewto_e/acc_e/completeacc_e.html . 
14 Jose Alvarez, The New Treaty Makers, 25 B. C. Int’l & Comp. L. Rev. 213 (2002). 
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As suggested above, some states that accede to a treaty may be less acceptant of 

an agreement because they are not as politically vested in the agreement as original 

parties.  Acceding states did not have to pay the negotiation costs or make the political 

commitments at the time to ensure the success of the negotiation process.  Furthermore, 

they did not have direct input into the formulation process, and indeed may oppose some 

parts of the agreement.  Certain states, especially less developed ones, may join a treaty 

regime out of feelings of necessity (e.g. trade regime) rather than because they strongly 

support the values underlying it.  Thus, under some circumstances, treaty accession may 

include less consent than ratification.  The extent of this difference (if any) and its impact 

on compliance are ultimately empirical questions for future study. 

Lower on the consent scale are states that sign an agreement, but do not ratify it.  

For example, as of October 2002, Cyprus has not ratified the so-called Mine Ban Treaty 

despite being among the first signatories.15  These states are often classified with those 

that never participated in the process, never signed, and never ratified the agreement.  

Legally, however, states that sign an agreement do have some legal obligations.  Most 

notably, they must refrain from any actions that undermine the object and purpose of the 

treaty; the length of this obligation into the future is unclear, although it expires if the 

state explicitly rejects ratification or the intent to ratify.  For example, US President 

George W. Bush withdrew the signature of his predecessor to the treaty creating the 

International Criminal Court16 and announced that he has no intention of seeking US 

                                                 
15Cyprus did ratify the treaty on January 17, 2003 and became a State Party on July 1, 2003. 
http://www.icbl.org/lm/2003/cyprus.html.  (visited Oct. 27, 2003). 
16 Rome Statute of the International Criminal Court, July 17, 1998, reprinted in 37 I.L.M. 999 
(1998).  Also available at http://www.un.org/law/icc/statute/romefra.htm. 
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Senate approval for that agreement.17  That a state was willing to sign an agreement 

suggests that its executive or head of state supported the agreement.  This is quite 

different from a state that never takes the first step of affixing its signature to the 

document.  Furthermore, in the absence of a formal rejection of the treaty, a signatory 

could in short order become a party to an agreement with ratification; this may takes 

years, however, as the US experience with the Genocide Treaty indicates.18   

Why does a state sign, but not ratify, an agreement?  There may be dozens of 

reasons, but one of the most prominent is a change in government within the signatory 

state such that its preferences vis-à-vis the agreement also changes.  Another possibility is 

that the ratification process involves some legislative body that opposes the executive 

body that signed the agreement (different ideologies and/or political parties may be to 

blame).  Either circumstance suggests that at least some strong domestic actors support 

the agreement.  In the latter case, the executive will likely continue to adhere to the 

agreement (or not actively seek to violate it), for both principled reasons as well as in the 

hope that domestic political winds will change so as to permit ratification.  In these 

instances, signature without ratification cannot be considered equivalent to ratification, 

but neither should it be categorized the same as rejectionist positions. 

                                                 
17 “In a communication received on 6 May 2002, the Government of the United States of America informed 
the Secretary-General of the following: 

This is to inform you, in connection with the Rome Statute of the International Criminal 
Court adopted on July 17, 1998, that the United States does not intend to become a party 
to the treaty.  Accordingly, the United States has no legal obligations arising from its 
signature on December 31, 2000.  The United States requests that its intention not to 
become a party, as expressed in this letter, be reflected in the depositary’s status lists 
relating to this treaty. 

http://www.un.org/law/icc (“Ratification Status,” fn 6). 
18 Convention on the Prevention and Punishment of Genocide, Dec. 9, 1948, 78 U.N.T.S. 277.  For an 
overview of the history of this treaty vis a vis the United States, see CHRISTOPHER C. JOYNER, 
INTRODUCTORY NOTE, UNITED STATES: GENOCIDE CONVENTION IMPLEMENTATION ACT OF 1987, 28 I.L.M. 
754-55 (1989). 
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At the aggregate level, additional concerns arise with respect to treaty approval.  

The number of states who are party to the treaty (or who indicate lesser forms of consent) 

is clearly important.  Treaty regimes represent a network of legal relationships.  If a 

significant number of states are not part of that regime, its overall effectiveness will be 

diminished.  Perhaps equally important is the identity of those states who have not given 

their consent.  For example, a maritime agreement that is only supported by landlocked 

states is almost meaningless.  Yet even a widely accepted treaty, such as the NPT, is 

diminished when the handful of states most likely to acquire nuclear weapons are neither 

signatories nor parties to the agreement. 

In this section, we note two possible modifications (with variations possible) 

between the extreme categories of ratifying states and non-party states:  those states that 

merely accede or sign an agreement.  Legal differences may exist between these different 

states, but certainly the political differences are most evident.  With these initial 

differences established, we now move to draw further distinctions between those in the 

highest category – treaty ratifiers. 

 

The Timing of Ratification:  A Second Cut 

 Among those states that ratify a given international agreement, there is 

tremendous variation on the timing of that acceptance.  Some states, which might be 

labeled “early adopters,” were among the first to ratify the treaty.  At the other extreme 

are states that only became parties to an agreement years or decades after the treaty was 

completed.  As example of the latter, note that Algeria became a party to the International 
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Covenant of Civil and Political Rights19 in 1989, almost three decades since its original 

formulation and over a decade since it entered into force.20   

With this in mind, a second modification to the bimodal classification of treaty 

acceptance is to consider the length of time it takes for a state to ratify an agreement.  The 

greater that period of time, the less acceptant or supportive of the agreement that state 

might be.  Of course, there are a number of caveats to this simple formulation.  First, the 

length of the ratification process is correlated with the subject matter of the treaty.21  

Second, because the legal implications are more complex, multilateral treaties may take 

longer to ratify than bilateral ones, and there may be a secular trend toward longer 

ratification over time.22  Third, some states must undergo more rigorous and time 

consuming ratification processes, as dictated by domestic law, than others.  In those 

instances, it might be inaccurate to regard them as less supportive than lesser constrained 

governments.  Even with these limitations, an appropriate baseline standard might be 

whether the state ratified the treaty before or after the treaty came into force.  Most 

multilateral treaties require a certain threshold number of states before the treaty becomes 

binding on any party.  After that threshold is achieved, the treaty comes into force.  For 

example, the United Nations Framework Convention on Climate Change23 required fifty 

ratifying parties to enter into force, and did so less than two years after it was opened for 

                                                 
19 G.A. Res 2200A (XXI), U.N.G.A.O.R., 21st Sess., Supp. No. 16 at 52, U.N. Doc. A/6316 (1966). 
20 Information regarding the Status of Ratifications of the Principal International Human Rights Treaties 
can be found on the website of Office of the United Nations High Commissioner for Human Rights, (last 
modified July 7, 2003), available at http://www.unhchr.ch/pdf/report.pdf  
21 Celina Schocken, Trends in U.S. Treatymaking Practice:  1945-2000 (2001)(unpublished M.P.P. Thesis, 
University of California-Berkeley)(copy on file with author and journal). 
22 Id. 
23 Intergovernmental Negotiating Committee for a Framework Convention Climate Change, 5th Sess., 2nd 
part, C.N. 148 1993 TREATIES-4, U.N. Doc. A/AC.237/18 (1993). 
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signature.24  Those who are early adopters, ratifying before it comes into force, might be 

considered as the most supportive or demonstrating the most consent.  The speed of 

ratification suggests strong support and the willingness to commit to the agreement 

without guarantee of benefits.  Note that when a state is an early adopter, it makes a 

public commitment to support a treaty with no guarantee that the treaty will ever come 

into force.  Furthermore, it makes a commitment without full knowledge of which other 

states will become parties.  For example, the first state that ratifies an agreement that 

restricts nuclear acquisition or testing (e.g., NPT or Comprehensive Test Ban Treaty25) 

does so with the risk that other key states, perhaps its enemies, will never become parties 

to the agreement.  That the state accepts such risks suggests strong support for the 

agreement and its principles.26   

In contrast, late adopters, those who ratify after the treaty is in force, may be less 

committed to the agreement.  They may have problems with some certain provisions and 

significant domestic political opposition may be present.  Such concerns or opposition 

may have dissipated over time or perceived benefits of treaty ratification may have 

increased such that the state becomes a party to the agreement.  Pressure from other 

signatories may also be a critical factor.  Late adopters also have the luxury of getting 

signals on which other states will become parties to the agreement.  They also may have 

the opportunity to gather information about how the agreement is implemented and works 

in practice.  Thus, their consent might be regarded as much more conditional than those 
                                                 
24 Id.  For information on the 50 ratifying parties, see 
http://www.untreaty.un.org/English/sample/EnglishInternetBible/partI/chapterXXVII/treaty20.htm. 
25 G.A. Res. 50/245, U.N.G.A.O.R., 50th Sess., Annex 1, U.N. Doc. A/50/1027 (1996).  Also available at 
http://www.state.gov/www/global/arms/treaties/ctbt/ctbt-art09.html. 
26 Of course, such risk is mitigated by the lack of legal effect until the minimum threshold of ratifiers is 
reached and “withdrawal” clauses present in most treaties that allow parties to relieve themselves of treaty 
rights and obligations, usually with cause and almost always with some notification required.  For an 
example of such a clause, see Comprehensive Test Ban Treaty, supra note 23, art 9(3).   
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who sign on to the agreement under conditions of incomplete information.  Crudely one 

could measure the level of consent by the number of years after the treaty went into force 

that a state joined the agreement.  In the aggregate, one might regard a treaty regime that 

was rapidly ratified by signatories as stronger or more consensual than one in which the 

agreement took many years to enter into force. 

Thus, another indication of treaty consent involves when a state ratifies a treaty, 

with special attention to the timing of that ratification vis-à-vis when the treaty came into 

force.  States who are original adopters may be regarded as more supportive of an 

agreement than those whose ratification is long delayed.  A third modification moves 

beyond the timing of ratification to the conditions attached to that ratification. 

 

Reservations: A Third Cut 

 Even when a state ratifies a treaty, it may do so only under a specified set of 

conditions.  States may impose reservations on their ratification.  A reservation is “a 

unilateral statement, however phrased or named, made by a State, when signing, 

ratifying, accepting, approving or acceding to a treaty, whereby it purports to exclude or 

to modify the legal effect of certain provisions of the treaty in their application to that 

State.”27  Whatever their content, reservations indicate that some part of the treaty as 

originally written is not acceptable to the state in question.  It seems reasonable on first 

glance that reservations indicate a lesser degree of treaty consent than an unconditional 

ratification.  Of course, the degree of acceptance indicated by reservations depends on the 

kind, number, and scope of reservations made by the ratifying state. 

                                                 
27 Vienna Convention on Treaties, May 4, 1969, art 2(d) 1115 U.N.T.S. 331, 333. 
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 There are a number of different ways of classifying reservations.  One simple way 

is to divide reservations according their primary focus: (1) substance of the agreement, 

(2) non-recognition of other parties, or (3) concerns with dispute settlement provisions.28  

Each has different implications for the conceptualization of treaty consent here.  

Substantive reservations indicate that reserving states object to parts of the treaty.  In 

effect, reserving states may be responsible for (legally) and supportive of (politically) 

only a portion of the overall agreement, even though they remain formal parties.  The 

degree of acceptance depends on the scope of the reservations.  Although now a 

somewhat dated study, John King Gamble found that most substantive reservations were 

relatively minor29; many have involved objections or clarifications of treaty language, 

such as Luxembourg’s interpretation of the term “lawful sanctions” in the Convention on 

Torture.30  More seriously are major substantive revisions, which are attempts by states to 

sign onto parts of the treaty they agree with, while relieving themselves of obligations to 

which they object.  For example, the United States indicated in its reservation to the UN 

Convention to Combat Desertification31 that it would not have to make changes to 

existing land management practices and programs in order to meet its obligations, which 

seems to undermine the provisions relating to land planning.  A corollary to the 

                                                 
28 OSCAR SCHACHTER, MAHOMED NAWAZ, AND JOHN FRIED, TOWARD A WIDER ACCEPTANCE OF UN 
TREATIES, A UNITAR STUDY 154-56 (United Nations Institute for Training and Research, Arno Press 
1971).  
29 John King Gamble, Jr., Reservations to Multilateral Treaties: A Macroscopic View of State Practice, 74, 
2 Am. J. Int’l L. 372, 385-86 (1980).  
30 Convention Against Torture and Other Cruel, Inhuman, or Degrading Treatment or Punishment, Dec. 10, 
1984, art. 1(1), 1465 U.N.T.S. 113, 114.  Luxembourg’s reservation reads in pertinent part as follows: 

 Interpretative declaration: 
 Article I 
 The Grand Duchy of Luxembourg hereby declares that the only “lawful 
sanctions” that it recognizes within the meaning of article 1, paragraph 1, of the 
Convention are those which are accepted by both national law and international law. 

http://www.unhchr.ch/html/menu3/b/treaty12_asp.htm. 
31 http://www.unccd.int/cop/reports/developed/2002/united_states_of_america_eng.pdf (visited Oct 1 
2003). 
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substantive reservation type is one in which states indicate that they do not accept treaty 

provisions that conflict with domestic law.  This can be a largely symbolic or 

unimportant caveat.  Nevertheless, such a reservation can also emasculate the application 

of the treaty to that state depending on the substantive focus of the treaty.  For example, 

Saudi Arabia did ratify the Convention on the Elimination of All Forms of 

Discrimination Against Women (CEDAW)32, but placed a reservation that it would not 

observe those treaty provisions in contradiction to norms of Islamic law.33 

 Reservations with respect to non-recognition are generally those in which states 

declare that being a party to a multilateral treaty does not imply recognition of certain 

states or engender any obligations vis-a–vis those states.  For example, many Arab states 

make this declaration vis-à-vis Israel, which is a party to many multilateral treaties.  

These reservations again indicate a diminished acceptance of the breadth of an 

agreement, and states that offer them consent to rights and obligations of a lesser scope 

than states without such reservations. 

 States may also put reservations on their ratification that limit enforcement of the 

agreement.  Classically, many states have put reservations on their acceptance of the 

International Court of Justice by indicating that domestic jurisdiction issues, as 

determined by the reserving state are excluded.  Many states made similar reservations 

not recognizing an investigatory committee or arbitration provisions in the Convention on 

Torture.  The net effect may be to undermine the treaty as a whole or at least as it applies 

to a significant number of parties. 

                                                 
32 http://www.un.org/womenwatch/daw/cedaw/states.htm (visited Oct 1 2003). 
33 For more detailed information regarding the status of women in Saudi Arabia, including the CEDAW 
reservation, see the website of the United Nations Development Program, available at http://www.undp-
pogar.org/countries/saudi/gender.html. 
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 In general then, states that place reservations on their ratification exhibit more 

limited consent than those who ratify unconditionally.  The degree of difference in these 

two classes of ratifiers depends on the number, type, and implications of those 

reservations for the treaty.  Thus, one should assess reservations in determining the extent 

to which a state (or all states) actually consent to a given agreement.  In the aggregate, a 

treaty with many reservations from many states can leave a “Swiss-cheese” mosaic of 

rights and obligations that may weaken the overall regime. 

Conclusion 

        In this essay, I have suggested that the traditional binary conception of treaty 

consent (party vs. non-party) is too narrow.  Scholars and policymakers should also 

consider the methods and breadth of acceptance, the timing of that acceptance, and the 

reservations attached by states in assessing the degree of consent for each state and for 

the treaty regime as a whole.  Looking at treaty consent in this fashion is only a first step.  

Consideration should then be given to how variations in consent affect a variety of state 

behaviors with respect to the treaty:  Are states with lower degrees of consent more likely 

to violate treaty provisions than other states?  Are states with higher levels of consent 

more willing to sanction members of the treaty regime who violate the agreement?  In the 

aggregate, are treaty regimes with higher levels of state consent from its members more 

likely to be efficient and effective?  These are largely empirical questions that must be 

answered after systematic study.  They have significant legal and political implications.  

Yet they can only be asked if we reconceptualize the way we think about treaty consent. 
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